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JUSTICE O'CONNOR announced the judgment of the Court and delivered an 

opinion, in which THE CHIEF JUSTICE, JUSTICE GINSBURG, and JUSTICE 

BREYER join.  

Section 26.10.160(3) of the Revised Code of Washington permits "any person" to 

petition a superior court for visitation rights "at any time," and authorizes that court 

to grant such visitation rights whenever "visitation may serve the best interest of the 

child." Petitioners Jenifer and Gary Troxel petitioned a Washington Superior Court for 

the right to visit their grandchildren, Isabelle and Natalie Troxel. Respondent Tommie 

Granville, the mother of Isabelle and Natalie, opposed the petition. The case 

ultimately reached the Washington Supreme Court, which held that § 26.10.160(3) 

unconstitutionally interferes with the fundamental right of parents to rear their 

children.  

I  

Tommie Granville and Brad Troxel shared a relationship that ended in June 1991. 

The two never married, but they had two daughters, Isabelle and Natalie. Jenifer and 

Gary Troxel are Brad's parents, and thus the paternal grandparents of Isabelle and 

Natalie. After Tommie and Brad separated in 1991, Brad lived with his parents and 

regularly brought his daughters to his parents' home for weekend visitation. Brad 

committed suicide in May 1993. Although the Troxels at first continued to see 

Isabelle and Natalie on a regular basis after their son's death, Tommie Granville 

informed the Troxels in October 1993 that she wished to limit their visitation with her 

daughters to one short visit per month.  

In December 1993, the Troxels commenced the present action by filing, in the 

Washington Superior Court for Skagit County, a petition to obtain visitation rights 

with Isabelle and Natalie. The Troxels filed their petition under two Washington 

statutes, Wash. Rev. Code §§ 26.09.240 and 26.10.160(3) (1994). Only the latter 

statute is at issue in this case. Section 26.10.160(3) provides: "Any person may 

petition the court for visitation rights at any time including, but not limited to, 

custody proceedings. The court may order visitation rights for any person when 

visitation may serve the best interest of the child whether or not there has been any 

change of circumstances." At trial, the Troxels requested two weekends of overnight 

visitation per month and two weeks of visitation each summer. Granville did not 

oppose visitation altogether, but instead asked the court to order one day of 

visitation per month with no overnight stay. In 1995, the Superior Court issued an 

oral ruling and entered a visitation decree ordering visitation one weekend per 

month, one week during the summer, and four hours on both of the petitioning 

grandparents' birthdays.  

Granville appealed, during which time she married Kelly Wynn. Before addressing the 

merits of Granville's appeal, the Washington Court of Appeals remanded the case to 

the Superior Court for entry of written findings of fact and conclusions of law. On 



remand, the Superior Court found that visitation was in Isabelle and Natalie's best 
interests:  

"The Petitioners [the Troxels] are part of a large, central, loving family, all located in 

this area, and the Petitioners can provide opportunities for the children in the areas 

of cousins and music.  

" . . . The court took into consideration all factors regarding the best interest of the 

children and considered all the testimony before it. The children would be benefitted 

from spending quality time with the Petitioners, provided that that time is balanced 

with time with the childrens' [sic] nuclear family. The court finds that the childrens' 

[sic] best interests are served by spending time with their mother and stepfather's 
other six children."  

Approximately nine months after the Superior Court entered its order on remand, 
Granville's husband formally adopted Isabelle and Natalie.  

The Washington Court of Appeals reversed the lower court's visitation order and 

dismissed the Troxels' petition for visitation, holding that nonparents lack standing to 

seek visitation under § 26.10.160(3) unless a custody action is pending. In the Court 

of Appeals' view, that limitation on nonparental visitation actions was "consistent 

with the constitutional restrictions on state interference with parents' fundamental 

liberty interest in the care, custody, and management of their children."  Having 

resolved the case on the statutory ground, however, the Court of Appeals did not 
expressly pass on Granville's constitutional challenge to the visitation statute.  

The Washington Supreme Court granted the Troxels' petition for review and, after 

consolidating their case with two other visitation cases, affirmed. The court disagreed 

with the Court of Appeals' decision on the statutory issue and found that the plain 

language of § 26.10.160(3) gave the Troxels standing to seek visitation, irrespective 

of whether a custody action was pending.   The Washington Supreme Court 

nevertheless agreed with the Court of Appeals' ultimate conclusion that the Troxels 

could not obtain visitation of Isabelle and Natalie pursuant to § 26.10.160(3). The 

court rested its decision on the Federal Constitution, holding that § 26.10.160(3) 

unconstitutionally infringes on the fundamental right of parents to rear their children. 

In the court's view, there were at least two problems with the nonparental visitation 

statute. First, according to the Washington Supreme Court, the Constitution permits 

a State to interfere with the right of parents to rear their children only to prevent 

harm or potential harm to a child. Section 26.10.160(3) fails that standard because 

it requires no threshold showing of harm.  Second, by allowing "'any person' to 

petition for forced visitation of a child at 'any time' with the only requirement being 

that the visitation serve the best interest of the child," the Washington visitation 

statute sweeps too broadly.  "It is not within the province of the state to make 

significant decisions concerning the custody of children merely because it could make 

a 'better' decision."  The Washington Supreme Court held that "parents have a right 

to limit visitation of their children with third persons," and that between parents and 

judges, "the parents should be the ones to choose whether to expose their children 
to certain people or ideas."  

We granted certiorari, and now affirm the judgment.  

II  



The demographic changes of the past century make it difficult to speak of an average 

American family. The composition of families varies greatly from household to 

household. While many children may have two married parents and grandparents 

who visit regularly, many other children are raised in single-parent households. In 

1996, children living with only one parent accounted for 28 percent of all children 

under age 18 in the United States. Understandably, in these single-parent 

households, persons outside the nuclear family are called upon with increasing 

frequency to assist in the everyday tasks of child rearing. In many cases, 

grandparents play an important role. For example, in 1998, approximately 4 million 

children -- or 5.6 percent of all children under age 18 -- lived in the household of 

their grandparents.  

The nationwide enactment of nonparental visitation statutes is assuredly due, in 

some part, to the States' recognition of these changing realities of the American 

family. Because grandparents and other relatives undertake duties of a parental 

nature in many households, States have sought to ensure the welfare of the children 

therein by protecting the relationships those children form with such third parties. 

The States' nonparental visitation statutes are further supported by a recognition, 

which varies from State to State, that children should have the opportunity to benefit 

from relationships with statutorily specified persons -- for example, their 

grandparents. The extension of statutory rights in this area to persons other than a 

child's parents, however, comes with an obvious cost. For example, the State's 

recognition of an independent third-party interest in a child can place a substantial 

burden on the traditional parent-child relationship. Contrary to JUSTICE STEVENS' 

accusation, our description of state nonparental visitation statutes in these terms, of 

course, is not meant to suggest that "children are so much chattel." Rather, our 

terminology is intended to highlight the fact that these statutes can present 

questions of constitutional import. In this case, we are presented with just such a 

question. Specifically, we are asked to decide whether § 26.10.160(3), as applied to 
Tommie Granville and her family, violates the Federal Constitution.  

The Fourteenth Amendment provides that no State shall "deprive any person of life, 

liberty, or property, without due process of law." We have long recognized that the 

Amendment's Due Process Clause, like its Fifth Amendment counterpart, "guarantees 

more than fair process."  The Clause also includes a substantive component that 

"provides heightened protection against government interference with certain 

fundamental rights and liberty interests."  

The liberty interest at issue in this case -- the interest of parents in the care, 

custody, and control of their children -- is perhaps the oldest of the fundamental 

liberty interests recognized by this Court. More than 75 years ago, in Meyer v. 

Nebraska, 262 U.S. 390 (1923), we held that the "liberty" protected by the Due 

Process Clause includes the right of parents to "establish a home and bring up 

children" and "to control the education of their own." Two years later, in Pierce v. 

Society of Sisters, 268 U.S. 510 (1925), we again held that the "liberty of parents 

and guardians" includes the right "to direct the upbringing and education of children 

under their control." We explained in Pierce that "the child is not the mere creature 

of the State; those who nurture him and direct his destiny have the right, coupled 
with the high duty, to recognize and prepare him for additional obligations."  

In subsequent cases also, we have recognized the fundamental right of parents to 

make decisions concerning the care, custody, and control of their children. See, e.g., 



Stanley v. Illinois, 405 U.S. 645 (1972) ("It is plain that the interest of a parent in 

the companionship, care, custody, and management of his or her children 'comes to 

this Court with a momentum for respect lacking when appeal is made to liberties 

which derive merely from shifting economic arrangements'"); Wisconsin v. Yoder, 

406 U.S. 205(1972) ("The history and culture of Western civilization reflect a strong 

tradition of parental concern for the nurture and upbringing of their children. This 

primary role of the parents in the upbringing of their children is now established 

beyond debate as an enduring American tradition".)  In light of this extensive 

precedent, it cannot now be doubted that the Due Process Clause of the Fourteenth 

Amendment protects the fundamental right of parents to make decisions concerning 

the care, custody, and control of their children.  

Section 26.10.160(3), as applied to Granville and her family in this case, 

unconstitutionally infringes on that fundamental parental right. The Washington 

nonparental visitation statute is breathtakingly broad. According to the statute's text, 

"any person may petition the court for visitation rights at any time," and the court 

may grant such visitation rights whenever "visitation may serve the best interest of 

the child."  That language effectively permits any third party seeking visitation to 

subject any decision by a parent concerning visitation of the parent's children to 

state-court review. Once the visitation petition has been filed in court and the matter 

is placed before a judge, a parent's decision that visitation would not be in the child's 

best interest is accorded no deference. Section 26.10.160(3) contains no 

requirement that a court accord the parent's decision any presumption of validity or 

any weight whatsoever. Instead, the Washington statute places the best-interest 

determination solely in the hands of the judge. Should the judge disagree with the 

parent's estimation of the child's best interests, the judge's view necessarily prevails. 

Thus, in practical effect, in the State of Washington a court can disregard and 

overturn any decision by a fit custodial parent concerning visitation whenever a third 

party affected by the decision files a visitation petition, based solely on the judge's 

determination of the child's best interests. The Washington Supreme Court had the 

opportunity to give § 26.10.160(3) a narrower reading, but it declined to do so.  

Turning to the facts of this case, the record reveals that the Superior Court's order 

was based on precisely the type of mere disagreement we have just described and 

nothing more. The Superior Court's order was not founded on any special factors 

that might justify the State's interference with Granville's fundamental right to make 

decisions concerning the rearing of her two daughters. To be sure, this case involves 

a visitation petition filed by grandparents soon after the death of their son -- the 

father of Isabelle and Natalie -- but the combination of several factors here compels 

our conclusion that § 26.10.160(3), as applied, exceeded the bounds of the Due 
Process Clause.  

First, the Troxels did not allege, and no court has found, that Granville was an unfit 

parent. That aspect of the case is important, for there is a presumption that fit 
parents act in the best interests of their children. As this Court explained in Parham:  

"Our constitutional system long ago rejected any notion that a child is the mere 

creature of the State and, on the contrary, asserted that parents generally have the 

right, coupled with the high duty, to recognize and prepare [their children] for 

additional obligations. . . . The law's concept of the family rests on a presumption 

that parents possess what a child lacks in maturity, experience, and capacity for 

judgment required for making life's difficult decisions. More important, historically it 



has recognized that natural bonds of affection lead parents to act in the best 
interests of their children."  

Accordingly, so long as a parent adequately cares for his or her children (i.e., is fit), 

there will normally be no reason for the State to inject itself into the private realm of 

the family to further question the ability of that parent to make the best decisions 
concerning the rearing of that parent's children.  

The problem here is not that the Washington Superior Court intervened, but that 

when it did so, it gave no special weight at all to Granville's determination of her 

daughters' best interests. More importantly, it appears that the Superior Court 

applied exactly the opposite presumption. In reciting its oral ruling after the 
conclusion of closing arguments, the Superior Court judge explained:  

"The burden is to show that it is in the best interest of the children to have some 

visitation and some quality time with their grandparents.  I think in most situations a 

commonsensical approach [is that] it is normally in the best interest of the children 

to spend quality time with the grandparent, unless the grandparent, [sic] there are 

some issues or problems involved wherein the grandparents, their lifestyles are 

going to impact adversely upon the children. That certainly isn't the case here from 

what I can tell."  

The judge's comments suggest that he presumed the grandparents' request should 

be granted unless the children would be "impacted adversely." In effect, the judge 

placed on Granville, the fit custodial parent, the burden of disproving that visitation 

would be in the best interest of her daughters. The judge reiterated moments later: 

"I think [visitation with the Troxels] would be in the best interest of the children and 
I haven't been shown it is not in [the] best interest of the children."  

The decisional framework employed by the Superior Court directly contravened the 

traditional presumption that a fit parent will act in the best interest of his or her 

child. In that respect, the court's presumption failed to provide any protection for 

Granville's fundamental constitutional right to make decisions concerning the rearing 

of her own daughters.  In an ideal world, parents might always seek to cultivate the 

bonds between grandparents and their grandchildren. Needless to say, however, our 

world is far from perfect, and in it the decision whether such an intergenerational 

relationship would be beneficial in any specific case is for the parent to make in the 

first instance. And, if a fit parent's decision of the kind at issue here becomes subject 

to judicial review, the court must accord at least some special weight to the parent's 

own determination....  

Considered together with the Superior Court's reasons for awarding visitation to the 

Troxels, the combination of these factors demonstrates that the visitation order in 

this case was an unconstitutional infringement on Granville's fundamental right to 

make decisions concerning the care, custody, and control of her two daughters....  

Because we rest our decision on the sweeping breadth of § 26.10.160(3) and the 

application of that broad, unlimited power in this case, we do not consider the 

primary constitutional question passed on by the Washington Supreme Court -- 

whether the Due Process Clause requires all nonparental visitation statutes to include 

a showing of harm or potential harm to the child as a condition precedent to granting 

visitation. We do not, and need not, define today the precise scope of the parental 



due process right in the visitation context. In this respect, we agree with JUSTICE 

KENNEDY that the constitutionality of any standard for awarding visitation turns on 

the specific manner in which that standard is applied and that the constitutional 
protections in this area are best "elaborated with care."  

JUSTICE THOMAS, concurring in the judgment.  

I write separately to note that neither party has argued that our substantive due 

process cases were wrongly decided and that the original understanding of the Due 

Process Clause precludes judicial enforcement of unenumerated rights under that 

constitutional provision. As a result, I express no view on the merits of this matter, 

and I understand the plurality as well to leave the resolution of that issue for another 
day.  

Consequently, I agree with the plurality that this Court's recognition of a 

fundamental right of parents to direct the upbringing of their children resolves this 

case. Here, the State of Washington lacks even a legitimate governmental interest -- 

to say nothing of a compelling one -- in second-guessing a fit parent's decision 

regarding visitation with third parties. On this basis, I would affirm the judgment 
below.  

JUSTICE STEVENS, dissenting.  

The Court today wisely declines to endorse either the holding or the reasoning of the 

Supreme Court of Washington. In my opinion, the Court would have been even wiser 

to deny certiorari. Given the problematic character of the trial court's decision and 

the uniqueness of the Washington statute, there was no pressing need to review a 

State Supreme Court decision that merely requires the state legislature to draft a 

better statute.  

Having decided to address the merits, however, the Court should begin by 

recognizing that the State Supreme Court rendered a federal constitutional judgment 

holding a state law invalid on its face. In light of that judgment, I believe that we 

should confront the federal questions presented directly. For the Washington statute 

is not made facially invalid either because it may be invoked by too many 

hypothetical plaintiffs, or because it leaves open the possibility that someone may be 

permitted to sustain a relationship with a child without having to prove that serious 

harm to the child would otherwise result....  

In my view, the State Supreme Court erred in its federal constitutional analysis 

because neither the provision granting "any person" the right to petition the court for 

visitation, nor the absence of a provision requiring a "threshold . . . finding of harm 

to the child," ibid., provides a sufficient basis for holding that the statute is invalid in 

all its applications. I believe that a facial challenge should fail whenever a statute has 
"a 'plainly legitimate sweep...."  

JUSTICE SCALIA, dissenting.  

In my view, a right of parents to direct the upbringing of their children is among the 

"unalienable Rights" with which the Declaration of Independence proclaims "all Men . 

. . are endowed by their Creator." And in my view that right is also among the "other 



[rights] retained by the people" which the Ninth Amendment says the Constitution's 

enumeration of rights "shall not be construed to deny or disparage." The Declaration 

of Independence, however, is not a legal prescription conferring powers upon the 

courts; and the Constitution's refusal to "deny or disparage" other rights is far 

removed from affirming any one of them, and even farther removed from authorizing 

judges to identify what they might be, and to enforce the judges' list against laws 

duly enacted by the people. Consequently, while I would think it entirely compatible 

with the commitment to representative democracy set forth in the founding 

documents to argue, in legislative chambers or in electoral campaigns, that the state 

has no power to interfere with parents' authority over the rearing of their children, I 

do not believe that the power which the Constitution confers upon me as a judge 

entitles me to deny legal effect to laws that (in my view) infringe upon what is (in 
my view) that unenumerated right.  

Only three holdings of this Court rest in whole or in part upon a substantive 

constitutional right of parents to direct the upbringing of their children -- two of them 

from an era rich in substantive due process holdings that have since been 

repudiated. The sheer diversity of today's opinions persuades me that the theory of 

unenumerated parental rights underlying these three cases has small claim to stare 

decisis protection. A legal principle that can be thought to produce such diverse 

outcomes in the relatively simple case before us here is not a legal principle that has 

induced substantial reliance. While I would not now overrule those earlier cases (that 

has not been urged), neither would I extend the theory upon which they rested to 

this new context....  

Judicial vindication of "parental rights" under a Constitution that does not even 

mention them requires not only a judicially crafted definition of parents, but also -- 

unless, as no one believes, the parental rights are to be absolute -- judicially 

approved assessments of "harm to the child" and judicially defined gradations of 

other persons (grandparents, extended family, adoptive family in an adoption later 

found to be invalid, long-term guardians, etc.) who may have some claim against the 

wishes of the parents. If we embrace this unenumerated right, I think it obvious -- 

whether we affirm or reverse the judgment here, or remand as JUSTICE STEVENS or 

JUSTICE KENNEDY would do -- that we will be ushering in a new regime of judicially 

prescribed, and federally prescribed, family law. I have no reason to believe that 

federal judges will be better at this than state legislatures; and state legislatures 

have the great advantages of doing harm in a more circumscribed area, of being able 
to correct their mistakes in a flash, and of being removable by the people....  

For these reasons, I would reverse the judgment below.  

JUSTICE KENNEDY, dissenting....  

Exploring Constitutional Conflicts 

  

 


